Labour groups in Western countries face an immense challenge to develop a progressive international response to the economic transformation of India and China. This article develops one aspect of such a response through a consideration of the past experiences of internationalism, developments in international labour standards debates, and changes that have occurred in both international and domestic legal arenas. The first section briefly examines the notion of labour internationalism and its checkered past. The second section considers the origins and politics of the North-South divide on the issue of enforceable international labour standards. This debate highlights many of the tensions in internationalism and the difficulties of using and restraining state power. The third section considers the application of extraterritorial law to hold Western multinationals responsible for their actions in other countries. It is based primarily on a consideration of cases arising from the United States. The fourth section highlights some of the difficulties that using an extraterritorial legal approach would entail. The article concludes by speculating about the path forward.
The industrialization, modernization and globalization of the Chinese and Indian economies poses a series of practical and intellectual challenges for workers within these countries and for Western labour movements. The surge of a numerically large, relatively low paid and politically weak labour force into the global economy threatens to undermine existing economic protection and achievements by Western labour movements and has the potential to lead to destructive conflict between nations and states. The globalization of the US financial crisis in [2008] [2009] generates further challenges with the prospect of a global recession or even a depression. The downturn in manufacturing industries around the world threatens employment levels in every state. As a result, governments may be tempted to spark economic growth through measures that undermine or threaten the welfare of other countries. The beggar-thy-neighbour policies of the 1930s could reappear and further exacerbate the present crisis.
Is it possible for workers to coordinate action to advance their position globally? The options available to workers are often presented as falling into one of two camps. Workers can cooperate with 'their' companies or their states to ensure local and national competitiveness or they can attempt to cooperate internationally to limit the exploitation of corporations and states. The choice often appears to be between nationalist or internationalist strategies. However, the real challenge is not to choose between these strategies, but to integrate them. Advocates for an alternative form of globalization and a movement of movements need a progressive state to defend and advance their interests. Advocates of nationalist development must find a way to tame the chauvinistic elements of nationalist policy or they risk having worker's interests overwhelmed at home and sacrificed abroad.
Several of the articles in this special issue stress the importance of a developmental state and the view that 'International labour solidarity is a value worth striving for, but it cannot be the primary basis of action against neoliberalism or neoliberal globalism' (Bowles and Harriss 2008: 4) . The counter argument is that a nationalist development strategy cannot be the primary basis of action for global labour emancipation. Nationalist development strategies rely upon particular international environments that are either highly exploitative of other countries or require an external enemy for cohesion amongst key states. In the first case, nationalist developmental success serves the interest of a particular nation and particular workers in that nation at the expense of other nations and workers. For example, securing the resources for the European welfare state required the exploitation of other parts of the world. Such a strategy might further the interests of one groups of workers, but it undermines the interests of many others. Alternatively, a strategy that contains some mechanism for cohesion among workers and which more evenly shares the costs and burdens of development may require the presence of an external enemy. One example of this form of strategy is that of the East Asian developmentalist state in the post-1945 era. However, a closer examination reveals that the East Asian miracle was contingent upon one trading partner, the United States, being willing and able to supply the capital for this development and provide an open market for Asian exports (Stubbs 2005) . This strategy in turn was motivated by the Cold War confrontation between capitalist and communist states. A very ! ! 180 threatening external enemy was required before the cooperative policies which fostered the developmental state could be put in place. While both these development strategies have enjoyed considerable success in their home regions, that success has been dependent upon either external exploitation or driven by other political and strategic considerations.
If one group of states opts to pursue economic development through an export oriented approach, other states have to be willing to import their goods and services. The dilemmas presented by each of the two development strategies remains. In the absence of an external enemy or some other political or strategic consideration to foster economic goodwill between potential trading partners, what motivation can cement the bargain? Alternatively, if states opt to pursue autonomous development strategies, how can they be prevented from becoming exploitive, exclusionary and chauvinistic? A third, more appealing option is the development of an internationalist labour strategy for furthering the interest of workers on a global basis. This approach requires a state that will defend and advance the interest of its own workers, but not at the expense of workers in other states. In this regard, the nationalism of the developmental state (in the South or the North) must be restrained by the internationalism of its workers and the labour movement. The difficulty that arises with such an approach is that internationalism is not a sentiment that is either natural or robust for the labour movement and, as such, it must be fostered through deliberate and practical action. It is also the reason why labour internationalism cannot be an afterthought that follows the developmental state, but rather must be forged in a conjunctive fashion.
In light of a need to integrate national and international impulses, this article develops a progressive internationalist response that could be adopted by Western labour movements as both China and India continue their historic paths of transformation. It combines a recognition that state power is needed to improve labour conditions, but advocates that such power only be deployed in a way that does not threaten workers in other countries. In particular, it argues that one fruitful way forward for Western labour movements is to put increased energy into changing domestic legal environments so that Western based trans-national corporations (TNCs) can be held accountable in their home countries for the labour violations of their foreign subsidiaries and sub-contractors. This is a difficult and complicated task, but putting more emphasis on such a strategy is likely to further labour internationalism and the attempt to integrate nationalist and internationalist strategies.
The challenges of altering domestic legal regimes are immense. The importance and possibilities of such an approach can be highlighted through a consideration of the past experiences of internationalism, developments in labour standards debates and practices and changes that have occurred in both international and domestic legal arenas and the consequences arising there from. The first section of this article briefly examines the notion of labour internationalism and its chequered past. A sense of history will allow us to consider the lessons of the past. The second section considers the origins and politics of the North-South divide on the issue of enforceable international labour standards. This debate highlights many of the tensions in internationalism and the difficulties of using and restraining state power. The third section considers the application of extraterritorial law to ! ! 181 hold Western multinationals responsible for their actions in other countries. It is based primarily on a consideration of cases arising from the United States. The fourth section highlights some of the difficulties that using an extraterritorial legal approach would entail. The article concludes by speculating about the path forward.
Labour Internationalism
Over the past two centuries, internationalism has taken a number of different forms, ranging from the dogma of free trade liberals and the advocates of humanitarian intervention to the alleged civilizing mission of imperialists and missionaries to the revolutionary slogans of workers, republicans and Islamists (Halliday 1988 , Lynch 1999 . In practice, internationalist interventions range from providing humanitarian aid, to the elaboration of utopian projects, to the use of violence to suppress other societies. What all of these visions and practices of internationalism share is the notion that moral obligations extend beyond state borders and that the state itself is not always the best instrument for the furtherance of universal goals. An Internationalist orientation entails a concern with the fate of people in other parts of the world and an obligation to act upon those concerns.
Labour internationalism is one variant of being concerned with the lives of people outside one's own state's boundaries. The nineteenth and twentieth centuries have featured extensive international projects by workers' organizations and socialist parties. Most visible were the First (1864-1876), Second (1889 -1917 ) and Third Internationals (1919 -1943 .
2 These internationals were influenced by a variety of anarchist, Marxist, social democratic and communist groups (Forman 1998) . They varied in their structure and reach, with the First and Second Internationals being federal structures that were mostly confined to Europe, while the Third was world spanning, but tightly controlled by the Soviet state. Despite differences, these labour internationalist groups shared two key features (Colas 1994) . First, they were reactions to concrete problems facing workers, ranging from the need to deal with strike-breaking by foreign workers, to creation of labour legislation to the defence of socialist revolutions. Second, the Internationals struggled to reconcile the solidarity of workers with the demands of nationalism. Most strikingly, the Second International foundered as Europeans rushed to war in 1914 while the Third International evolved into a foreign policy tool of the Soviet Union.
Today, groups interested in improving labour conditions, whether they be trade unions, labour oriented NGOs or concerned consumers, face the same basic problem of internationalism. How is one to reconcile the need and desire to show solidarity with the force of nationalist politics and inclinations? The history of the three Internationals flag three key dangers to be avoided. The first is the problem of Western ethnocentricism. The First and Second Internationals were European organizations that did not greatly engage with the outside world and were largely ignorant of the dynamics and lives of other regions. The second danger is the risk posed by the threat of war and mobilization for war. The Second International collapsed because its members were swayed more by the call to arms than by the call to peace. This was partially due to the fact that the socialist project was so closely ! ! 182 associated with the nation building project that engaging in war to protect the nation seemed logical. The Third International showed the danger of linking an internationalist project to the needs of a particular state's foreign policies. Workers' interests around the world were sacrificed to the power politics strategies of the Soviet Union. Similar problems plagued the international role of the US labour movement during the Cold War (Sims 1992, Thompson and Larson 1978) .
The twenty-first century is unlikely to see a reincarnation of the formal labour and socialist Internationals of the nineteenth and twentieth centuries. Today's internationalism takes a much different organizational form in that it is decentralized, networked and heavily reliant on information technology communications (Waterman 1998) . This revival of labour internationalism after the Cold War could benefit from a consideration of past experiences. In Western countries an effort should be made to construct an internationalist approach that is sensitive to the views of workers in other parts of the world, avoids actions that increases political tensions between states and resists being an accomplice of the unsavoury aspects of their own state's foreign policy.
How can the labour movement move from these rather general abstract points about labour internationalism to the difficult issue of achieving enforceable international labour standards? The campaign to secure enforceable international labour standards has been a central element of the international union movement's attempt to deal with neoliberal globalisation. The next section examines the recent history of these efforts in an attempt to establish the limits of that project and highlight the lessons it poses for a renewed internationalism approach.
International Labour Standards and the North-South Divide
International labour standards emerged as a key issue of debate between and amongst states and civil societies in the North and South in the early 1990s. The debate centred around the creation of mechanisms which would lead to the enforcement of core labour standards or 'enabling rights', including: freedom of association, collective bargaining, freedom from forced labour, abolition of child labour, and freedom from discrimination. These rights are referred to as enabling rights because they are seen as the basic minimums that allow workers to organize their affairs and participate as partners in economic negotiation and regulation. Enabling rights do not confer all of the other labour protections advocated by the International Labour Organization (ILO), but they do allow workers to pursue those rights from a position of stability and independence.
International labour standards have become a significant issue because state and corporate economic strategies in the North and the South have increasingly relied upon cheap and passive labour as a source of development and profit. Since the debt crisis of 1982 and the collapse of Communism in the Eastern Europe in 1989, most developing countries have abandoned the notion of autonomous development in favour of finding a niche in the global economy, often through export oriented industrialization (McMichael 2007) . The key to development in this context is seen to lie in attracting foreign direct ! ! 183 investment to build factories to export goods, resources and occasionally services to the North. Northern countries have increasingly relied upon imports from several key Southern countries to provide cheap mass consumer goods. These imports allow steady levels of consumption in the face of stagnant real wages and also reduce the risk of inflation as costs of many consumer products remain stable or decline over time. Transnational corporations are the key vehicles for these economic strategies as they possess the ability to channel the movement of investment into productive enterprises in numerous locations and manage the distribution of the end product. In this evolving economic environment, international labour standards have been brought to the forefront.
In Northern states, three factors have led to the issue of enforceable labour standards becoming more prominent. First, the decline of the standard employment relationship with the advent of increasingly insecure, low waged employment has corresponded with a flood of manufactured goods into northern states from the South (Vosko 2000) . The second factor has been the rise of social movements concerned with ethical consumption. In particular, the rise of information technologies which facilitate global production have also allowed workers and consumers to communicate about the conditions under which products are created. A growing number of consumers have decided to accept responsibility for the impact of their spending decisions on workers and the environment in other parts of the world (Blowfield 1999) . The third factor has been a more general debate over global regulation and the public interest. The lack of protection for basic worker rights is contrasted with the elaborate new protections Western corporations have secured for intellectual property rights (Sell 2005) .
In many Southern countries the issue of labour policy is extremely sensitive for three major reasons. First, because many developing states have based their development strategy on exporting low cost products to advanced industrialized states, changes in the labour standards regime threaten to undermine one of the cornerstones of their competitive advantage -low wages. Second, many developing countries have historically experienced Northern protectionism in the international trade regime (Williams 1994) . They suspect that the labour standards issue will only be the latest incarnation of Northern protectionism. A third reason is that many developing countries have export models based upon an authoritarian political culture which systematically excludes labour from decision making. This was certainly a feature of the East Asian development state (Deyo 1993) . Respecting core labour standards or 'enabling rights' risks empowering groups that may become political opponents of existing regimes. One need only look at the role that trade unions have played in spreading democracy in countries as diverse as Poland, South Korea, South Africa and Brazil to see that this fear is justified (Adler and Webster 1995 , Bielasiak and Hicks 1990 , Eder 1997 .
Despite the prominence to which these issues have arisen, labour groups have largely failed to link social and economic rights on the international stage (O'Brien et al 2000 , O'Brien 2008 , and the efforts to do so have highlighted the political divisions over the issue. The politics around the labour standards debate are complex and cut across state, corporate and class lines. While it is often portrayed as one in which Northern states advocate for labour standards and Southern states resist, this is a mistaken over-simplification ! 184 of the debate. A better reading of the situation, and one which could potentially assist in developing a more collaborative approach to the issue in the future, would group advocates and opponents of enforceable labour standards into three different camps -those strongly in favour (proponents), those who will accept and implement labour standards under pressure or rewards (conflicted) and those strongly opposed (opponents) -and establish the motivations of the various actors for their positions.
I) PROPONENTS
The group strongly in favour of enforceable global labour standards includes virtually all trade unions in Northern states and many trade unions in Southern states, social democrats in various states and the leadership of traditionally social democratic states, such as the Nordic countries. This group believes that the state must play a role in ensuring fair working conditions. In a global marketplace, action is needed to have global regulation. The primary approach of this collection of interests is an attempt to ensure that international economic agreements and institutions contain provisions that mandate adherence to core labour standards.
In terms of motivation, it is not surprising that social democratic states would seek labour standards at the international level. Ideologically, they are predisposed to creating a social democratic partnership between states, capital and labour on an international basis which mirrors the consensus they have forged domestically. They see respect for labour standards and economic development as complimentary with one another. Ideology and politics aside, social democratic states may also possess some material interest in the issue, since the spread of labour rights should raise labour costs in other countries and marginally reduce the competitive pressure on wages in Northern states. The rationale of Northern trade unions in support of enforceable standards is easily predictable. They seek international labour standards both on principle and because of material interest. They are committed to the spread of an industrial relations model that grants similar rights to all workers and they seek protection from the competition of labour which cannot represent its own interests. In Southern countries, there is also a constituency for international labour rights, particularly in countries with highly organized independent militant labour unions such as COSATU in South Africa and CUT in Brazil. These unions are accustomed to collective bargaining, making deals and working within regulatory frameworks. They are also motivated by the need for protection from the competition generated by unregulated capitalism and see labour standards as one element to advance their goals.
II) CONFLICTED
A second group contains actors that are either amenable to or have an ambiguous position to global labour standards. For example, the United States has both advocated the adoption of core labour rights and taken steps which cast doubt on its commitment to them. The US government has been a prominent voice for labour standards at the WTO, but has always been willing to trade those standards off against other commercial gains. The US itself
has not ratified all of the ILO's core labour standards conventions and makes some rights difficult to achieve. There are differing interpretations for this behaviour. One is that the US government is hypocritical and protectionist, in that it only advances labour rights to protect its own markets or gain commercial advantage. The other interpretation is that the subject of labour rights is still controversial within the US and a system of divided government leads to the simultaneous pursuit of contradictory policies.
There are a number of corporations that can also live with or, in some cases, even thrive in a world of regulated labour standards. These corporations are motivated by the fact that they compete on the basis of quality or brand name. For some of these corporations, labour is a relatively small amount of their overall costs so they can afford measures which increase labour costs. Other corporations may actually use respect for labour or environmental standards to bolster their brand image and thereby charge a premium for ethical behaviour and use it as a competitive advantage over those firms that fail to comply with such standards. Several prominent retailers have carved out such a strategy such as Mountain Equipment Co-op in Canada and American Apparel in the United States.
A large question mark hangs over the political position of citizens in Northern countries. On the one hand, the lack of labour standards in many Southern countries may threaten the employment prospects, bargaining power and sensibilities of Northern workers and consumers. On the other hand, the cheap products produced by such labour allows consumers to enjoy a higher standard of living with greater choice of products than would otherwise be possible. It is this demand for cheaper products that provides the incentive for producers to cut labour costs through any means possible. Thus, one simultaneously witnesses people flocking to Wal-Mart to buy Chinese made products and a consumer movement for ethical consumption. Northern citizens remain a pivotal group in the struggle over international labour standards.
There are a number of labour groups in the South that are also in an ambiguous position. They agree that labour standards need to be improved and regulated, but disagree that this should be done through a system which imposes penalties on Southern governments when labour standards are abused in their territories. For example, while many Indian trade unions wish to see basic labour rights extended, they resist linking labour standards to the WTO or other trade agreements because of their anti-imperial stance. The difficulty these groups have is that they are unable to suggest a feasible alternative enforcement mechanism.
III) OPPONENTS
The third group of actors are those that are firmly opposed to any form of international action on labour standards and their motivations in this regard are relatively self-evident. This group is composed of international business associations, corporations that compete on the basis of price alone (most subcontractors in textile, clothing, toy industries), neo-liberal states in the North, many neoclassical economists, authoritarian and/or anti-imperialist states in the South, labour organizations in the South that are either tied ! ! 186 closely to their state or corporations, and the more radical anti-globalization forces that reject international enforcement of any kind.
International business associations such as the International Chambers of Commerce or national associations take a general position against international enforcement of labour standards. The general corporate position is that self-enforcement is the preferred mode of regulation. Self-regulation suits many businesses in the South and North because it allows them to utilize the difference in labour conditions across state borders to generate increased profits. This contrasts with the clash of commercial interests in fields such as intellectual property rights where Northern TNCs tend to benefit from strict enforcement whereas many of the 'violators' are located in the South. On one hand, labour is viewed as an exploitable resource while other factors of production, such as property rights, are more evidently protected.
A large obstacle to implementing international labour standards are business and consumption models based upon continually providing cheaper products. North American television commercials show a smiling yellow dot zipping through Wal-Mart stores rolling back prices. The commitment to continually reduce prices results in giant retailers demanding that their suppliers continually reduce costs. In labour intensive industries, labour costs must be contained or reduced. When technological fixes have been exhausted or ignored this means squeezing productivity from workers through reduction in wages or changes in working conditions. A large section of the retail market competes on the basis of price and suppliers compete for retailer business in a similar way. This usually means Southern workers pay the real price for cheaper mass consumption goods in the North.
Many Southern states such as India and China strongly oppose any measure which would link trade access with labour standards. Their general view is that this is yet another example of Northern states pushing a parochial concern that will be used to block imports from developing countries. Given the lack of Northern concessions on issues such as agriculture, there is no desire to address the labour standards issue. Whereas some developing countries can see advantage in some Western proposals on services opening (e.g. India), there are few that see clear benefits to labour agreements, unless such agreements focussed upon labour mobility which provided access to Northern labour markets.
Recalling the three lessons derived from the history of labour internationalism (sensitivity to the views of workers in other parts of the world, avoiding actions which increase political tensions between states, keeping a distance from one's own state's foreign policy) Western labour movements can discern a number of points from the campaign for enforceable global labour standards and the motivations of the various actors involved. While most of the opposition was generated by business associations, corporations and/or authoritarian states which would not support enforceable labour standards in any context, other opponents included actors advocating for increased economic justice between the North and South. They need to be considered as potential partners in any future strategies. The relevant points of concern include: the role of the Western consumer in pushing for lower wages by demanding cheaper products, the role of Western TNCs in pressing foreign contractors for cheaper inputs and foreign governments for cheap flexible labour markets,
and sensitivity about attacking the policies of foreign states that represent local populations (however imperfectly).
A Western labour internationalism informed by the recent labour standards debates would recognize that while India and China are plagued by poor working conditions and labour rights issues, and these conditions impact the lives of Western workers, the causes and solutions to some of these problems lie in Western countries themselves. It would need to acknowledge the key role of Western states, corporations and civil society and accept a responsibility to exercise maximum influence first and foremost in the West.
Groups which accept that some responsibility lies with Western corporations, states and consumers have attempted two strategies. The first strategy has been to try to increase the consumption of ethically traded goods through a process of persuasion. This process involves persuading two audiences, consumers (shop ethically) and corporations (produce ethically). Both of these initiatives involve creating norms of acceptable behaviour and urging actors to conform to those standards. There is a large literature on the rise of ethical trading and corporate codes of behaviour as attempts to improve labour conditions in the global economy. What is increasingly clear is that the ethical trade initiative remains in niche markets and the corporate codes of conduct are having a limited impact on the factory floor (Bruno and Karliner 2002; Christian Aid, 2004; Rowe, 2005) . Because of this lack of success, and in keeping with the theme of searching for suitable enforcement mechanisms from the international standards debate, it is argued that there should also be an increased focus on attempts to implement more formal legal sanctions against Western TNCs. The following section examines how Western countries might use extraterritorial law to regulate the foreign activities of their own multinational corporations.
Using Extraterritorial Law to Discipline Western Multinationals
The concept of 'extraterritoriality' refers to the extension of a state's domestic law and/or judicial jurisdiction to persons located outside of the state or to events that occur beyond the state's territorial borders. The extraterritorial application of state laws has usually been fairly limited because of a general presumption against the application of a country's legal sovereignty to events and persons beyond its territorial integrity. Despite this general presumption, recent years have seen an increase in the use of extraterritorial laws to create new criminal and civil liability consequences for domestic and non-domestic actors. These developments in domestic and international law provide the potential for a legal approach that could be harnessed to protect labour rights. We will begin by examining the extension of criminal law before we turn our attentions to civil law. ! !
EXTENSION OF CRIMINAL LAW TO DOMESTIC CITIZENS OUTSIDE OF STATE
The primary rule in international law governing state jurisdiction in relation to the prosecution of crime has been the territoriality principle. It proscribes that the territorial location in which the commission of the offence occurs provides a state with the jurisdiction
to prosecute, regardless of the nationality of the offender. (Shachor-Landau 1980 : 282, Stessens 2000 . On this basis, there would be limited recourse in domestic legal arenas to pursue TNCs for labour violations that occurred in other countries. However, there are five exceptions to the general territoriality principle. 4 The first exception is the 'objective territoriality' principle which comes into play where the criminal activity takes place outside of a state's territorial borders, but has an impact within or causes consequences inside the state itself. A common example of the operation of this exception is the hypothetical situation where an individual fires a gun from one side of an international border and injuring a person on the other side of the border.
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The country in which the individual was injured would still possess the jurisdiction to prosecute the offender under the objective territoriality principle. The second exception is the principle of 'protection' and it provides a state with extra-territorial jurisdiction where the offence in question occurs outside of a state's borders, but threatens the security of the state and/or its political or economic foundations (e.g. counterfeiting, treason). The third exception is the 'nationality' or 'active personality' principle and it endows extra-territorial jurisdiction where the criminal offence may have taken place outside of the state, but that the perpetrator of the alleged crime is a citizen of that state. In other words, states have jurisdiction under this principle to prosecute their own citizens for criminal offences regardless of where the offence took place. The fourth exception, the principle of 'passive personality', is similar in operation to the 'active personality' exception, although it provides a state with jurisdiction to prosecute an offender where the victim of the alleged extra-territorial crime is a citizen of that state.
The 'universality' principle is the fifth exception to the application of the general territorial standard, but is more properly considered as the basic principle underlying prosecution of offences in the international criminal law regime. This exception provides ALL nations with the jurisdiction to prosecute offenders of a limited number of offences that are considered as international crimes, and includes crimes such as genocide, piracy, terrorism or hijacking. This exception provides that a country may choose to either prosecute an individual suspected of one of these crimes within its own jurisdiction, extradite the accused to the International Criminal Court (ICC), depending on whether it has jurisdiction to deal with the offence or offender, or to another country that is willing to prosecute the offence and has sought extradition from the state in possession of the accused.
Is there anything in this body of practice that gives hope to those who would like to use criminal law to hold corporations accountable for their activities? At the outset, it would appear unlikely. For example, it is a significant limitation on the use of an international criminal law regime that the jurisdiction of the ICC does not include corporations (Shamir 2004: 661) . However, there are two sets of domestic criminal offences in which states have been willing to extend the application of their domestic criminal law, primarily on the basis of the nationality principle. In particular, Western states have increasingly recognized that they should regulate the behaviour of their own citizens on an international level, in relation to sex crimes against women and children and in relation to terrorist related activities of national citizens.
! !

189
In relation to the sex-trade, many civil law based systems have already extended jurisdiction for these types of offences beyond their own state borders on the basis of the nationality principle. This development has now also occurred in common law systems that were traditionally more observant of the territoriality principle. For example, the U.S. government enacted the Protect Act in 2003 that eased efforts to prosecute U.S. citizens committing crimes against children outside of the United States (Lichtblau and James 2004) . The UK., Canada and Australia have all also similarly extended the reach of their criminal law regimes to include foreign sex crimes against children. 6 Each of these provisions extends the criminal law jurisdiction of the respective countries beyond their territorial borders on the basis of the 'nationality' principle and also required the offence to be one of double criminality.
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At the same time, civil law jurisdictions that already recognized the nationality principle in relation to these types of offences have made the prosecution of extraterritorial crimes less difficult through the elimination of formal requirements, such as the filing of a criminal complaint by the victim, consent of the government of the state in which the offence occurred and/or the requirement of double criminality.
The events of September 11, 2001 and the subsequent 'War on Terror' provide a second example of where states have been more willing to prosecute their domestic citizens in relation to events that occur beyond the borders of the state, namely in relation to terrorism related offences. For example, in 2007, the United States prosecuted Chiquita Brands International, Inc., a U.S. incorporated company, for engaging in transactions with a specially-designated global terrorist group. In particular, it was alleged by the U.S. government that Chiquita, through its subsidiaries, provided cash payments to an illegal paramilitary group in Columbia, the Autodefensas Unidas de Columbia (AUC), in exchange for 'security services' in the banana producing regions in which Chiquita operated. These payments to the AUC began in 1997 after other paramilitary organizations in Columbia were designated by the U.S. government as foreign terrorists and continued an allegedly long history of Chiquita's association with these types of organizations in Columbia. Despite the fact that the Bush administration also designated the AUC as a foreign terrorist organization in September 2001, Chiquita continued to contract for security services with AUC well into 2004. The criminal charges arising out of the events in Columbia were brought about only after Chiquita self-reported the payments to the U.S. Justice Department in 2003, but still continued to make additional payments to AUC for ten months after they were advised to cease such activity by the U.S. government. The charges against Chiquita were resolved when Chiquita agreed to a plea arrangement with the U.S. government that included an admission of guilt, a fine of twenty five million dollars and an agreement that none of the corporation's executives would face criminal charges (USDDC 2007).
While both of these examples provide for the potential application and extension of domestic criminal law to events beyond state borders, it remains unlikely that such an approach will be advanced on a unilateral basis in relation to labour violations by corporations. At the corporate economic level, states have tended to work more cooperatively in their approach to the regulation and elimination of criminal conduct. Whether through harmonization of laws, the extension of authority to supranational organizations or through ! ! 190 other coordinated efforts, states have sought to control unwanted economic behaviour on a multilateral basis. For example, attempts to control economic criminal conduct such as money-laundering or corrupt business practices have been addressed in the international arena through the establishment of international conventions, the creation of enforcement and advisory bodies and a harmonization of domestic criminal laws. The Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and the United Nations Convention against Corruption are two examples of the international community reaching a consensus on not only the elimination of economic criminal behaviour, but also cooperative approach to the enforcement and prosecution of these types of crime (Stessens 2000, chapter 11) . While one notable exception has been the application of U.S. anti-trust legislation and enforcement (Davidow 2002) , it is unlikely that any one state would eschew the cooperative-based approach to unwanted economic behaviour on the part of corporate citizens. In addition, it appears that the extension of criminal jurisdiction in these two situations (sex crimes and terrorism) may have more to do with the seemingly widespread opposition to the two types of crimes involved rather than a principled approach to regulating international conduct. In this regard, the use of civil law approaches, particularly in the United States through the application of the Alien Claims Torts Act and other similar pieces of legislation that confer extra-territorial jurisdiction, may be a more successful route to pursue. ! !
EXTENSION OF CIVIL JURISDICTION TO NON-DOMESTIC ACTORS I: ALIEN CLAIMS TORTS ACT
Generally speaking, most states will only provide civil liability jurisdiction where one of the parties involved is a national citizen or the events giving rise to the claim for liability occurred within the state. A significant exception to this proposition is the Alien Claims Torts Act which provides U.S. district courts with jurisdiction over civil actions commenced by non-citizens, in relation to violations of the law of nations or a Treaty of the United States, even where the wrongful conduct occurred outside of the United States and did not involve a U.S. actor. There are two issues that were raised by attempts to use this legislation in relation to extra-territorial events, namely: what was the scope of the Act and to whom did it apply? The first of these questions was addressed in the Filartiga case in which the U.S. Second Circuit Court of Appeal permitted a claim advanced by a Paraguayan family based on the torture and death of a Paraguayan national in Paraguay at the hands of a Paraguayan state official.
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Following the Filartiga decision a number of claims were filed in the U.S. courts by non-citizens claiming civil damages for alleged violations of the law of nations by state actors in their home countries.
The second question, as to whom ACTA applied, was addressed in the 1995 decision of Kadic v. Karadzic. In that case, the court extended the application of ACTA to claims brought against private or non-state actors, such as multinational corporations, for jus cogens violations and to those situations where the actions of the private defendant were sufficiently tied to state action so as to link the private individual and the state together. This decision was remarkable for the fact that it extended potential liability for a violation of the law of ! 191 nations, something previously considered under international law to be only possible by a state actor, to private individuals including multinational corporations. The decision in Karadzic opened up a second wave of liability claims, this time against non-state actors, and multinational corporations in particular, alleging violations of a series of offences against the 'law of nations' including human rights and environmental claims (Ochoa 2005) . In this regard, most of the claims were advanced on the basis that these private individuals were acting under state authority, had undertaken state action or were akin to state actors in perpetrating the alleged violations of the law of nations. This second wave of litigation, beginning in the mid-1990s, culminated in a series of actions that sought clarification of the requirements of 'state action' that were necessary to rest liability on multi-national corporations. The California District Court and the Ninth Circuit Court of Appeal eventually provided that clarity, describing the necessary conduct to consist of either 'joint action' with the state or state officials in a violation of the law of nations or by providing 'knowing practical assistance or encouragement which has a substantial effect on the perpetration of the crime' by state actors.
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Going one step further the Court in Doe VI also found that forced labour by private corporations was a modern form of slavery and thereby constituted a jus cogens violation and therefore did not require any form of state action to constitute a violation of the law of nations and thereby attract liability under ACTA.
While the general direction in U.S. courts has been to permit claims under ACTA to proceed, the U.S. Supreme Court has subsequently provided a relatively restrictive interpretation of the scope and applicability of ACTA. The Court indicated that any claim under the 'law of nations' had to satisfy three criteria: first, it had to rest on a norm of international character; second, it had to be accepted by the civilized world; and third, it had to be defined with a specificity comparable to the features of the eighteenth century violations, meaning that it had to be specific or definable, universal and obligatory.
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On this basis, given the current state of international law, it is unlikely that traditional labour-related concerns, such as sweatshop conditions, low wages and long hours, would rise to the levels necessary to constitute violations of the law of nations as defined by the US Supreme Court (Chanin 2005) .
EXTENSION OF CIVIL JURISDICTION TO NON-DOMESTIC ACTORS II: HELMS-BURTON, D'AMATO AND TORTURE VICTIM PROTECTION ACTS
While ACTA creates the potential for non-domestic actors in the US to advance civil liability claims arising out of extra-territorial events, the US has also extended its domestic legal regime in relation to claims by US citizens for events outside of US territory. In particular, the Helms-Burton Act, the D'Amato Act and the Torture Victim Protection Act all provide US citizens with causes of action in US courts against foreign citizens in relation to extra-territorial events. For example, Title III of the Helms-Burton Act provides US citizens with the right to recover damages against persons who 'traffic' in property seized by the Castro government and in which the Plaintiffs held an interest. Given that the US embargo over Cuba has been in place for more than thirty years, these provisions can only ! 192 apply against non-US citizens in relation to transactions that occur outside of the US Notably, and in contrast to ACTA, the right to pursue a civil action under the Act is not extended to non-US citizens.
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The D'Amato Act, also know as the Iran-Libya Sanctions Act of 1996, provides a less controversial extraterritorial application of US law, given the targets of the Act and the conduct that it attempts to curtail (Smis, Stefaan and van der Borght 1999) .
The enactment of these domestic laws appears to provide a potential avenue for impacting on the conduct of trans-national corporations and the enforcement of global labour standards. However, in practice, this possible remedy may be more illusory than first thought. For example, the application of the Helms-Burton and D'Amato Acts has been somewhat muted, particularly in relation to title III of the Helms-Burton Act. While the US embargo over Cuba continues and a number of persons have been refused entry into the United States under the Act, Presidents Clinton and Bush both continuously suspended the application of the civil liability provisions, a stipulation that has been fatal to purported liability claims. The political controversy generated in the international community by the passage of the Helms-Burton Act and the D'Amato Act in relation to the activities of non-US citizens for events and transactions that occur outside of US borders and that have nothing to do with the US, has limited the effectiveness of the use of this type of extraterritorial application of domestic law as a vehicle to achieve international policy goals. The Torture Victim Protection Act, enacted by the US Congress in 1992, has received little attention in relation to its extraterritorial application. While the Act creates a civil cause of action and allows for jurisdiction in US courts in relation to state action that constitutes torture and extra-judicial killings, it also contains some inherent limitations in that it requires plaintiffs pursue all available remedies, including civil liability claims, in the jurisdiction in which the torture occurred before proceeding under the Act. The Act also includes a fairly restrictive ten-year statute of limitation, thereby precluding many claims of an historic nature. In addition, the Act has not been employed by Plaintiffs to a great extent and the actions that have been brought under this provision have been advanced primarily against states that were deemed to be terrorist states by the US government and therefore not subject to the Foreign Sovereign Immunity Act.
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This brief review of the extra-territorial application of domestic law indicates that attempts to pursue international policy goals through the successful use of domestic legal regimes has been relatively limited. However, the review also demonstrated that there have been at least three developments which provide some possibility that these avenues could be used to hold corporations accountable for their actions in other states. First, the nationality principle that states can hold national private actors accountable for the commission of certain types of crimes in foreign states is most clearly illustrated in the evolution of sex crimes laws. There is no reason to suggest that this principle could not be extended to other types of offences as well. Second, some national security and anti-terrorism provisions can be used to hold corporations responsible for assisting groups engaged in terrorising foreign populations. Third, in some narrow cases foreign residents and US citizens can both use the ! 193 US civil law system to hold corporations accountable for acts committed outside the United States.
Obstacles and Problems of Using Extraterritorial Laws
Despite the potential that the application of domestic legal regimes provide for extra-territorial events, immense hurdles remain in actually using this approach to successfully pursue enforceable labour standards on a global basis. There are at least five general obstacles to the extra-territorial application of domestic law that limit this potential. To begin, the primary criticism against any form of extraterritoriality is that it is an infringement upon the sovereignty of other countries. This can result in strained diplomatic and trading relations between states and the use of retaliatory measures by effected states to alleviate the impact of the extraterritorial laws, as is evidenced by the international community's response to the Helms-Burton Act, and thereby undermine the effectiveness of this approach.
A second criticism of the use of extraterritorial laws is that it leads to a lack of predictability and consistency for private actors in the international arena. Global corporations are expected to be aware of the laws that emanate from their own domestic jurisdiction, but must also be cognizant of the laws applied by other countries to international transactions. Given the divergent strategies employed by states around the world to address various policy problems, this difficulty raises more than just a concern over the cost of doing business, but also interferes with the ability of these organizations to plan their affairs and generates the potential for a lack of fairness by the enforcement of legislation that was not foreseen.
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The extension of competing domestic law regimes into the international market creates the real possibility of the enforcement of laws that directly conflict and contradict one another. Not only does this potential create unfairness to the organization that must choose which law it will violate, but it also serves to undermine the policies that underlay those measures by ensuring that, at least in some circumstances, the purposes of the legislation will not be achieved.
A third obstacle to the use of extraterritorial laws against TNCs is that corporations will attempt to sabotage their application. In particular, corporations will structure their transactions and affairs in such a manner so as to avoid a jurisdiction altogether, with a concomitant effect of lessening investment and commercial activity in that jurisdiction and consequent economic repercussions that flow from that loss of economic activity.
A fourth difficulty with extraterritorial approaches is the inherent legal nature of the enforcement measures, and in particular the necessity of collecting evidence. In some states and in some circumstances, the gathering of sufficient evidence to meet the requisite standard of proof will be particularly difficult, depending on the relationship between the nations in question, the transient nature of the parties involved in the events or transactions, the types of offences that are alleged, and the willingness of victims and other witnesses to participate in the process (Collingsworth 2003) .
The last difficulty that arises in relation to the pursuit of legal approaches in an extraterritorial fashion is the nature of the purported defendants to the criminal and civil ! 194 actions. In particular, most of the private actors in the international arena are TNCs and the law, in most states, deems these 'legal persons' and each of their subsidiaries as separate legal entities (Wilson 2006: 53) . As such, in the absence of direct participation in the alleged events by the parent company, criminal or civil liability that is incurred by a subsidiary is usually not attributable to the rest of the multinational corporation (Blumberg 2001: 301-307) . This has two significant ramifications. First, personal jurisdiction for civil claims and jurisdiction in general for criminal prosecutions may be difficult, if not impossible, to assert over foreign subsidiaries that have no direct relationship with the state claiming jurisdiction.
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Second, even if a court were able to acquire jurisdiction over a subsidiary, the judgment would only apply to the subsidiary and not the parent company. As such, criminal prosecutions may have limited publicity effect and minimal real impact on the larger corporation. Similarly, civil judgments may be difficult to enforce given a lack of resources contained at the subsidiary level and with no recourse as against the parent corporation.
While potentially problematic, it may be possible to overcome these five general difficulties to the extra-territorial application of domestic labour laws. In relation to the first two obstacles (international comity and consistency of laws), the solution to these problems have already been achieved through the current pursuit of core labour standards. In particular, international standards have already been accepted by all nations through their participation in the ILO. In addition, these standards do not reflect the politics of a particular state the way that Helms-Burton internationalizes the peculiar US obsession with Cuba. The core ILO norms and stipulated rules are agreed upon by the international community. The innovation of the extra-territorial approach is that these universally agreed upon rules would be enforced domestically in Northern states for violations anywhere in the world. In addition, Northern states' legal action would bolster the enforcement capability of Southern states which may not be eager to prosecute because they fear driving away foreign investment.
The third obstacle, the threat of divestment would be lessened if extra-territorial action was taken on in a concerted effort or if it was adopted by the major economic powers. If a country such as Canada unilaterally began holding its TNCs responsible for labour violations abroad, it would run the risk that a number of corporations would divest in the country. However, if the United States and the EU were to take such action, it is much less likely to be a problem. TNCs continue to have a home nationality and rely upon regional markets and political assistance of Western states. For most corporations there are many advantages to being a US or EU company that would not be outweighed by having to live up to basic labour rights. A complicating factor is the rise of global corporations outside of the OECD. What are the impacts on competition if these companies do not face similar national regulation?
The fourth problem, the inability to gather sufficient evidence in order to successfully advance a claim in the courts, greatly hampers the effectiveness of the extension of domestic laws and jurisdiction beyond the borders of the state. However, while this need to gather evidence would place a burden upon labour movements, it is not an insurmountable problem. A mechanism already exists for nationals outside of OECD countries to advance claims for the violation of labour, environmental and social rights against OECD TNCs within OECD states themselves. The OECD Guidelines for Multinationals were revised in 1998 and 2000 and further empowered a set of institutions and rights for citizens outside the OECD (OECD 2000). As a result of the revisions, National Contact Points (NCP) have been established in all OECD states to provide a space for people, including persons from non-OECD states, to make claims against the multinationals of OECD states and to publish their activities on an annual basis. Thus, women workers in a Sri Lankan export processing zone can take their case against a Korean TNC to the NCP in Seoul or Ecuadorian mine workers can advance a claim against Canadian TNCs to the NCP in Ottawa and the results of such proceedings will be published yearly.
The problem with NCPs and the Guidelines process has not been an inability on the part of claimants to uncover sufficient evidence to support their claims, but rather the voluntary nature of the process (parties do not have to participate if they do not wish to do so), the role of the NCP (acts solely as a facilitator in attempting to resolve the conflict through mediation) and the advisory nature of the Guidelines themselves. For example, the NCP statement concerning the filing of a complaint against Ivanhoe Mines Ltd. by the Canadian Labour Congress confirms these difficulties -no agreement could be reached between the parties to participate in the process, the NCP's involvement was limited to trying to facilitate a dialogue between the parties and the Canadian government only expected and encouraged Canadian companies to observe the guidelines (OECD 2002) . Accordingly, it is not the evidentiary requirement that has prevented claims concerning the actions of TNCs from being resolved through this process, but rather that the forum itself cannot be applied to actors that are not interested in resolving potential conflicts. As such, a more robust enforcement vehicle is required in these situations.
It should also be noted that in addition to the evidentiary requirement problem facing the pursuit of enforceable labour standards, there are other obstacles presented through a legal approach including the burden of proof, the need for service of proceedings on the TNCs in the jurisdiction of the courts and possible defences that could be raised to in both criminal and civil claims. However, as with the evidentiary problem, these difficulties could also be overcome if the appropriate forum for advancing these causes of action were available.
The fifth and final obstacle facing an extension of domestic law is the legal character of the various actors involved. This obstacle cannot be overcome solely through the diligence and efforts of the labour movement or any other global or local movement or organization. In the absence of reform of the manner in which all domestic legal systems treat corporate entities or a stronger legal doctrine that permits the 'piercing of the corporate veil', attempts to pursue legal remedies against multinational corporations will remain relatively limited and ineffectual in most circumstances.
Moving Forward
Drawing upon the history of previous internationalist practice and the experience of the core labour standards experience, labour groups in the West should consider how they can advance a strategy which takes account of worker's concerns in other states, reduces inter-state tension and keeps an independent stance toward their own state's foreign policy. This article has argued that an internationalist response from Western labour movements to the integration of China and India's labour force into the global economy should entail some consideration of what Western labour movements can do inside their own territory to control Western TNCs. In comparative terms, labour movements in China and India face much larger challenges than their Western counterparts. Thus, while Western labour has been under constant attack for the past thirty years, it still has greater financial resources and ability to influence the global agenda.
The previous analysis has suggested one possible way Western labour groups could improve the situation -pressing for TNCs to be held accountable for their actions in their home states. The outlines for such a development are present, but key changes are needed. The principle that Western citizens should be held responsible for the commission of particular crimes in foreign jurisdictions has already been established and has been applied to at least one major multi-national corporation in Chiquita Brands International Inc. This principle needs to be further extended to include corporations in relation to all criminal offences and broadened to include the violation of labour standards. Of course, there are immense challenges. Legal reforms will need to be introduced which hold corporations responsible for the actions of their subsidiaries and sub-contractors, both in domestic and international settings. This generates a series of technical issues in holding sub-contractors responsible in extended production chains. Courts will also need to recognize that even though formal mechanisms might exist to deal with these issues in developing countries, the difficulty of prosecuting transnational corporations shifts the enforcement burden to Western states.
Such a change to the legal architecture will be vigorously opposed by the most powerful economic actors on the planet. This will require a sophisticated political strategy involving splitting off 'good' corporations from 'bad' ones, demonstrating the financial reward of good labour practices through consumer action, threatening corporate interests in trade or investment agreements and offering corporations the certainty of a robust legal environment which punishes wrong doing. This article argues that an internationalist response which builds solidarity between workers and opens up the possibilities for greater co-operation in the future should target the offenders of labour rights -the TNCs and their suppliers. India and China are large states which might resent the application of extraterritorial law on Western corporations operating in their jurisdictions. Yet, by focusing Western labour activity on Western based TNCs, the conflict generated by a direct attack on the policies of other states should be mitigated.
There are many dimensions of labour internationalism and corporate regulation that this paper has not been able to address. We have not been able to give an in-depth analysis of the many market based attempts at corporate regulation. We have not been able to explore the supply chain relationship in China or India in any detail. The recent debate about reforms of Chinese labour laws and the transnational politics they generated are also beyond the scope of our study. We have, however, suggested that it is in the interest of internationalist minded Western labour groups to push for increased national regulation of Western TNCs. Even if Western labour movements are less than successful in changing the legal structure to hold Western TNCs accountable, the struggle to do so can bear fruit. It would simultaneously build solidarity in the movement of movements by demonstrating the goodwill and good sense of Western workers and put pressure on the nationalistic approaches of their own states. This goes some way to meeting the interests of workers in the North, South, East and West.
NOTES
The persuasiveness of extraterritoriality varies according to the nature of domestic legal systems with civil law, as in continental Europe, tending to be more likely to extend jurisdiction over citizens abroad than common law systems. For example, courts in the UK, Canada and the United States have all held that extra-territorial jurisdiction can only arise where the government has clearly and explicitly indicated that its statute is to apply to persons or events that are located beyond the borders of the state (Hogg 2002: 297-9) .
5
A related concept arising out of antitrust litigation and securities and exchange laws in the United States is what as known as the 'effects' doctrine, which holds that any transaction that has an 'effect' on domestic commerce in the United States falls within the jurisdiction of the US Courts. There is an ongoing dispute within the US courts as to how grave the 'effect' must be before jurisdiction is provided within the US, with some holding that there must be a substantial, direct and intended effect while others have adopted less onerous standards (HLR 1985) . Alvarez-Machain, 124 S. Ct. 2739 at 2761. In this case, the Supreme Court dismissed the plaintiff's claim based on allegations of unlawful and arbitrary detention, on the basis that the actions giving rise to the plaintiff's complaint had not yet attained the applicable status in international law so as to constitute a violation of the law of nations.
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In addition, the Act explicitly directed the US courts to determine claims for liability under title III on the merits of each case by specifically removing the Act of State doctrine as a defence available to foreign defendants (Lowe 1997: 379-81) . 
